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THE UNDERSTANDINGS OP INTERNATIONAL LAW 

By Quincy Wright 

Assistant Professor of Political Science, University of Minnesota 

' ' The preamble of a statute, ' ' says Justice Story, " is a key to open 
the mind of the makers as to 'the mischiefs which are to be remedied, 
and the objects which are to be accomplished by the provisions of the 
statute. ' ' 1 With a phrase in the preamble, Marshall, Story and Web- 
ster unlocked the door to the accepted construction of the United 
States Constitution. 2 Perhaps the preamble of the League of Na- 
tions Covenant will prove useful for the interpretation of that in- 
strument. Many phrases of the Covenant, such, for instance, as those 
giving the Council power to "submit/' "propose," "advise," "rec- 
ommend," "take measures," etc., change character entirely accord- 
ing as we interpret them literally, analogically, or in the light of pre- 
existing international law. To decide which standard to adopt we 
must get the intent of the drafters, and for this we look to the pre- 
amble. The phrase "understandings of international law" seems 
important in this connection. 3 

1 Story, Commentaries on the Constitution, sec. 459. 

2 "We, the People of the United States." See Marshall, C. J., in McCulloch v. 
Maryland, 4 Wheat. 403; Story, J., in Martin v. Hunter's Lessee, 1 Wheat. 304; 
Webster in debate with Hayne, Jan. 26-27, 1830, Cong. Debates, 21st Cong., 1st 
sess., VI, Part. I, pp. 58 et seq.; and general discussion, Corwin, The Doctrine of 
Judicial Review, 1914, p. 81; Willoughby, Constitutional Law, sec. 20; Watson, 
The Constitution of the United States, 1910, pp. 93 et seq. 

3 "One is curious to know," says Professor Philip Marshall Brown, "what lay 
behind the thought of the draftsman who penned the phrase 'understandings of 
international law.' Did he have any conception of a definite system of law — 
imperfect to be sure — but in the process of orderly development? Or did he 
conceive of international law merely as a gentleman's agreement on a par with 
'regional understandings' referred to in another part of the Covenant, and other 
diplomatic, political understandings? The problem is intriguing." (This 
Jouenal, 13: 739, Oct., 1919.) See also Q. Wright, American Political Science 
Review, 13: 556, November, 1919. The English and French texts of the treaty 
are printed in Sen. Doc. No. 85, 66th Cong., 1st sess. 
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I. 

"The High Contracting Parties, in "Les Hautes Parties Contractantes, 

order to promote international coopera- considerant que, pour developper la co- 

tion and to achieve international peace operation entre les nations et pour leur 

and security garantir la paix et la surety, il importe 

by the acceptance of obligations not d'accepter certaines obligations de ne 

to resort to war, pas recourir a la guerre, 
by the prescription of open, just and d'entretenir au grand jour des re- 
honorable relations between na- lations internationales fondles sur 
tions, la justice et l'honneur, 
by the firm establishment of the d'observer rigoureusement les pre- 
understandings of international law scriptions du droit international, 
as the actual rule of conduct reconnues desormais comme regie 
among Governments, and de conduite effective des Gouverne- 

ments, 
by the maintenance of justice and a de faire r&gner la justice et de re- 
scrupulous respect for all treaty specter scrupuleusement toutes les 
obligations in the dealings of or- obligations des traitds dans les rap- 
ganized peoples with one another, ports mutuels des peuples or- 
ganises, 
Agree to this Covenant of the League Adoptent le present Pacte qui in- 
of Nations." stitue la Soci6t6 des Nations. 

Is the term "understandings" intended to characterize interna- 
tional law in general or is it intended to distinguish one portion of 
international law from other portions % To the writer the latter seems 
more reasonable, when we notice that part of international law seems 
to be given a more vigorous sanction in the next line. While the 
"understandings of international law" are merely to be firmly es- 
tablished, "justice ... in the dealings of organized peoples with one 
another " * is to be maintained. 

Let us examine the terminology of this preamble more fully. Con- 
sider the four phrases setting forth the means by which the objects 
of the Covenant are to be attained. Evidently the sanctioning words 
were selected with great care. "Accept" (ad capere, to take for) 
imports an active engagement of the will of the party, 5 while "pre- 
scribe" (prw scribere, to write before) imports a passive appeal to 

*This phrase seems synonymous with "unwritten principles of international 
law." "To ascertain," said Chief Justice Marshall, "that (portion of the law of 
nations) which is unwritten we resort to the great principles of reason and 
justice." Bentzon v. Boyle, 9 Cranch, 191, 198 (1815). 

5 "To receive is frequently a passive act ; whatever is offered or done to another 
is received; but to accept is an act of choice." (Crabb's English Synonyms.) 
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the intelligence of the party. 6 The same is true of the French equiv- 
alents "accepter" and " entretenir." The members of the League 
actively accept obligations not to resort to war, while they passively 
agree to observe the open, just and honorable relations prescribed 
for them. To continue, "establish" (stabilis from stare, to stand) 
imports a sanction by passive external conditions, 7 while "maintain" 
(manus teneo, to hold by the hand) imports a sanctioning by active 
external agency. 8 The French terms "observer rigour eusement" and 
"faire regner" give greater emphasis to this distinction. Thus, Avhile 
the League will merely encourage conditions under which understand- 
ings of international law may become established, it will actively 
maintain justice and a scrupulous respect for treaty obligations. 

The "obligations" to be accepted by and the "relations" to be 
prescribed for the members of the League enjoy a less objective sanc- 
tion than the "understandings" to be established and the "justice" 
to be maintained by the League. The first two impose moral obliga- 
tions, the last two legal obligations. 9 But as between the last two, 
clearly the obligations imposed by the last are more objectively sanc- 
tioned. They are legal obligations in the strict sense as used by the 
Austinian jurists, to be enforced by the authority of established judi- 
cial bodies, 10 as opposed to legal obligations of the kind imposed by 

6 "To dictate is a greater exercise of authority than to prescribe. To prescribe 
partakes altogether of the nature of counsel, and nothing of command; it serves 
as a rule to the person prescribed, and is justified by the superior wisdom and 
knowledge of the person prescribing." (Crabb.) 

7 "To institute is always the immediate act of some agent; to establish is 
sometimes the effect of circumstances." (Crabb.) 

8 "To sustain and support are frequently passive, maintain is always active. 
Sustain and support may also imply an active exercise of power or means which 
brings them still nearer to maintain." (Crabb.) 

9 See Wright, Minnesota Law Review, 4- 33 (December, 1919), Columbia Law 
Review, 20: 145-148 (February, 1920) ; Bernard, Four Lectures on Subjects 
connected with Diplomacy, London, 1868, p. 164; /President Wilson, Statement 
to Senate Foreign Relations Committee, Aug. 19, 1919, 66th Cong., 1st sess., 
Sen. Doc. No. 106, pp. 502, 507, 514, 517, 534-535. 

10 Austin, Jurisprudence, 4th ed., 1: 79, 88, 2: 510; Holland, Jurisprudence, 
11th ed., p. 42; Gray, The Nature and Sources of the Law, p. 82; Salmond, 
Jurisprudence, p. 9. Austin's emphasis upon the origin of true law in the com- 
mand of superior authority has not been insisted upon by his successors, but 
they have followed him in insisting upon its sanction by regular judicial 
authority backed by the power of the state. 
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international law in the past, sanctioned largely by habit and custom. 11 
Although legally the French and English texts of the treaty are 
equally authentic, 12 the preamble appears to have been first drafted 
in English, 13 hence the English text furnishes the better evidence of 
the actual intent of the drafter. However, the French text emphasizes 
even more forcibly the same distinctions. Obligations acceptees and 
relations entretenues au grand jour (kept in the open) are less ob- 
jectively sanctioned than prescriptions ooservees rigoureusement. 
"While justice faite regner is the most positively enforced of all. 

The progression seemingly intended by these four preamble clauses 
toward obligations of an increasingly legal character, 14 together with 
the exactness with which corresponding distinctions are recognized 
in the body of the Covenant, 15 indicates that the drafters of the Cov- 
enant meant by the "understandings of international law" a body 
of practice and usage to be somewhat less objectively sanctioned than 

11 Root, the Sanctions of International Law, this Journal, 2: 451; Lawrence, 
Principles of International Law, sec. 9; Willoughby, The Legal Nature of Inter- 
national Law, this Journal, 8: 357; Wright, the Enforcement of International 
Law through Municipal Law in the United States, V. of Illinois Studies in the 
Social Sciences, S: 12. 

12 Treaty of Versailles, Art. 440. 
is Infra, note 35. 

i*The four types of obligation may be described as (1) political or pragmati- 
cally moral, (2) moral, (3) conventional or quasi-legal, and (4) legal. The 
first is sanctioned by the will and power of each state, the second by the intelli- 
gence and understanding of each state, the third by the intelligence and 
understanding of all states in the League, and the fourth by the will and power 
of the community of states or the League of Nations. 

" Thus "obligations not to resort to war" are accepted with reference to wars 
of conquest (Art. 10) and wars without preliminary attempts at pacific settlement 

(Art. 12). Principles making for "open, just and honorable relations between 
nations" are prescribed in reference to disarmament (Art. 8), mandatories (Art. 
22) and international cooperation (Art. 23). "Understandings of international 
law are to be established as to the sphere of action of the League and the 
maintenance of peace (Arts. 3, 4, 11), as to just and proper measures for the 
settlement of non-justiciable disputes (Art. 15) and as to the Monroe Doctrine 

(Art. 21.) "Justice and a scrupulous respect for all treaty obligations in the 
dealings of organized peoples with one another" are to be maintained by the 
arbitration or judicial settlement of "disputes as to the interpretation of a 
treaty, as to any question of international law, as to the existence of any fact 
which if established would constitute a breach of any international obligation, 
or as to the extent and nature of the reparation to be made for any such 
breach" (Art. 13). 
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principles of justice and treaty stipulations, but somewhat more 
objectively sanctioned than the obligation to abstain from war and 
to observe open, just and honorable relations. They conceived, we 
think, of a body of practice in the twilight zone of law, custom and 
morality comparable in character to much of international law as it 
has existed since Grotius 16 and to much of constitutional law as the 
term is frequently employed in modern states. 17 

As throwing further light on the "understandings of international 
law" it is to be noted that they consist of "rules of conduct among 
governments," while the justice and respect for treaties required is 
"in the dealings of organized peoples with one another." The latter 
has to do with relations between states or nations, with international 
law in the strict sense of the word, or as Holland calls it, "private 
law writ large. ' ' 1S The former, on the other hand, has to do with 
relations among governments, including presumably both national 
governments and supra-national organs. It has to do with interna- 
tional organization, rather than with international law in the strict 
sense. The "understandings of international law" form part of the 
constitutional law of the world, perhaps requiring greater flexibility 
than strict international law governing the relations of states. 

Thus from the context we gather that "the understandings of 
international law" consist of that portion of international law not 
embodied in formal principles of justice, but sanctioned by general 
assent and dealing especially with the organization of international 
society. 

The term "understanding" might easily lead us far afield, as for 
instance to Locke's Essay on the Human Understanding, to Kant's 
distinction between reason (vernunft) and understanding (verstand), 
Berkeley's distinction between the will and the understanding, and 
the distinction in King James's Bible between wisdom and under- 

i« Supra, note 11. 

17 Careful writers distinguish between constitutional law, constitutional history, 
and constitutional conventions. (See Dicey, The Law of the Constitution, 8th 
ed., chap. 1, especially pp. 21 et seq.) Public law, in the absence of effective 
international organization, can hardly have the entirely objective sanction of 
private law because the judge is also a party at interest. The state is both 
judge and party. The independence of the judicial arm of the government in 
modern states, however, is usually so carefully protected that decisions on public 
law are almost as objective as on private law. 

18 Holland, Studies in International Law, p. 151, Jurisprudence, 11th ed., p. 389. 
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standing. We will, however, confine ourselves to the dictionaries, 
which usually agree on four definitions, two having to do with a 
faculty or power of the mind, and two with the content of mind. 

Thus "understanding" may mean "the knowing power in general; 
intelligence ; wit " 19 as when Isaiah speaks of the ' ' spirit of wisdom 
and understanding ; " 20 or it may mean ' ' the representative faculty ; 
the power of abstract thought; the logical power" 21 which Berkeley 
referred to as " the understanding ' ' in distinction from ' ' the will. ' ' 22 
With these two meanings we are not concerned, except to note that 
"the understanding" as used by philosophers is a very comprehen- 
sive term. If one has "understanding" he has powers of both per- 
ception 23 and judgment, 24 and has used them to acquire both knowl- 
edge and wisdom. 25 Though some would make the faculty slightly 
lower than intellect 26 and reason, 27 it seems that if "the understand- 

19 Century Dictionary. 

20 Isaiah, XI: 2. 

21 Century. 

22 Jnfra, note 28. 

23 "The power of perception is that which we call the understanding." Locke, 
Essay on the Human Understanding, 2: 21, sec. 5. 

2* "Understanding may be represented as the faculty of judging." Kant, 
Critique of Pure Reason (Bonn), p. 57. 

25 Knowledge seems to be somewhat less than wisdom, as in Tennyson's 
Locksley Hall; "Knowledge comes but wisdom lingers," while wisdom is less 
than understanding, as in Proverbs, IV: 7; "Wisdom is the principal thing; 
therefore get wisdom; and with all thy getting get understanding." Knowledge 
implies familiarity with things and their properties, wisdom with means and 
ends; knowledge is theoretical, wisdom practical, understanding both. This dis- 
tinction between the equivalent Latin terms, seientia, sapientia and intell-ectus 
was familiar to the scholastics. See Taylor, The Mediaeval Mind, 1911, 2: 
405, 481. 

26 "Intellect being a matured state of the understanding, is most properly 
applied to efforts of those who have their powers in full vigor; we speak of 
understanding as the characteristic distinction between man and brute ; but 
human beings are distinguished from one another by the measure of their 
intellect." (Crabb.) 

27 Kant divided the cognitive faculty into the sensibility (Sinnlichkeit) which 
forms intuitions; the understanding (verstand) which thinks concepts and judg- 
ments; and the reason (vernunft) which attains ideas. Critique of Pure Reason 
(Bohn), p. 212. "Understanding is discursive and hence based on premises and 
hypotheses themselves not subjected to reflection, while . . . reason appre- 
hends in one immediate act the whole system, both premise and inference, and 
thus has complete or unconditioned validity." (Baldwin, Dictionary of Philosophy 
and Psychology, 2: 725.) 
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ing" is convinced, assent is complete though consent of the will may 
still be lacking. 28 

As a content of mind "understanding" may mean "the facts or 
elements of a case as apprehended by any one intelligence. ' ' 29 Thus 
we might say, "America's understanding of the Monroe Doctrine 
differed from England's in 1895." Or it may mean "an agreement 
between two or more persons, an informal compact." 30 For example, 
the British Official Commentary on the League of Nations Covenant 
says "At first a principle of American foreign policy, it (the Monroe 
Doctrine) has become an international understanding." 31 Clearly 
the second of these two usages is the one intended in the Covenant. 
"The understandings of international law" are usages upon which 
the understanding of all parties concerned has met, even though 
formal evidence of this concurrence is lacking. It is to be particu- 
larly noted that while an ' ' understanding ' ' lacks evidence of consent 
by the will of the parties, and hence lacks the formal validity of a 
treaty or contract, it may have an even greater practical validity, 
because both parties fully "understand" its utility and significance. 

Now confusion seems to have arisen from interpreting "under- 
standings" with the first meaning. Professor Brown says, criticising 
the phrase, ' ' The law of nations is to be regarded first, as not having 
been clearly understood. " 32 It is only too clear that portions of 
international law have been differently understood by different na- 
tions. 33 If we think of an "understanding" as "the facts or elements 

28 "A spirit," says Berkeley, "is one simple, undivided, active being — as it 
perceives ideas it is called the understanding, and as it produces or otherwise 
operates about them it is called the will." (Of the Principles of Human Knowl- 
edge, sec. 27.) The schoolmen had argued as to the superiority of understanding 
(intellectus) or will {voluntatis) , Aquinas holding for the former and Scotus 
for the latter. Taylor, op. tit., 2: 440, 515. On the distinction between "assent" 
and "consent" see Wright, Minnesota Law Review, If. 17 (Dec, 1919). 

29 Standard Dictionary. The following definition and illustration from the 
Century seems about equivalent: "The act of one who understands or compre- 
hends. 'The Children of Issachar which were men had understanding of the 
times.' I Chron. XII: 32." See also use of "understood" infra, note 33. 

30 Century. 

31 Pollock, The League of Nations, London, 1920, p. 216. 
32 This Journal, 13: 738 (October, 1919). 

33 "The law of nations is in part unwritten and in part conventional. To 
ascertain that which is unwritten, we resort to the great principles of reason and 
justice; but, as these principles will be differently understood by different nations 
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of a case as apprehended by any one intelligence" we naturally infer 
that the term "understandings of international law" has reference 
to this variety of interpretations. Once fix clearly in mind, however, 
that the term "understandings" is used to signify informal agree- 
ments and the criticism disappears. Instead of suggesting that the 
law of nations has not been understood, it suggests that there is a 
portion of international law which exists, not in formal treaty or 
established principle, but merely because it is understood by all na- 
tions. The French equivalent "prescriptions 3 * du droit international" 
perhaps suggests usage and custom, rather than intellectual conviction, 
as the source of this portion of international law. 

Fortunately, we are not confined to textual interpretation and 
abstract definition. There seems to be at hand more concrete evi- 
dence of the intent of the drafter of the preamble of the Covenant. 
Apparently this phraseology was the work of President Wilson. 35 

under different circumstances, we consider them as being, in some degree, fixed 
and rendered stable by a series of judicial decisions. The decisions of the courts 
of every country, so far as they are founded upon the law common to every 
country, will be received, not as authority, but with respect. The decisions of 
the courts of every country show how the law of nations, in the given case, is 
understood in that country, and will be considered in adopting the rule which 
is to prevail in this." (Marshall, C. J., in Bentzon v. Boyle, 9 Cranch 191, 
198, 1815.) 

34 The French term prescription as here used is practically equivalent to the 
English term as used in law. But this usage must be distinguished from the 
usage in an earlier phrase of the English text of the preamble. In English, 
prescription may mean something accepted because of the superior knowledge of 
the prescriber, as a physician's prescription (see supra, note 6), or it may mean 
something accepted because of the passage of time, as a title to land obtained by 
long possession. 

35 During the Senate hearings on September 19, 1919, the following colloquy 
took place: 

"Senator Knox. Do you have a copy of the President's original proposition 
for a league of nations with you? 

Mr. William C. Bullitt (Chief of Division of Current Intelligence Summaries 
on Peace Mission ) . I have, sir. 

Senator Knox. Will you produce it? 

Mr. Bullitt. I have this in two forms. I happen to have a rather curious 
document here, which I hope may be returned to me, inasmuch as it is a unique 
copy. It is the President's original proposal, written on his own typewriter, I 
believe, which was presented to me on January 10 (1919) by Col. House, with an 
inscription on the top of it." 

The preamble of the document referred to is as follows : 

"In order to secure peace, security, and orderly government by the prescrip 
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I quote from his Constitutional Government in the United States 
given as lectures at Columbia University in 1907 and published in 1908. 

That was the beginning of constitutional government, and shows 
the nature of that government in its simplest form. There at Runny- 
mede a people came to an understanding with its governors, and 
established once for all that ideal of government which we now call 
"constitutional" — the ideal of government conducted upon the basis 
of definite understanding, if need be of a formal pact, between those 
who are to submit to it and those who are to conduct it, with a view to 
making government an instrument of the general welfare rather than 
an arbitrary self-willed master, doing what it pleases, — and particu- 
larly for the purpose of safeguarding individual liberty, (p. 3.) 

Our own legislatures were of the same character and origin. Their 
liberties and functions grew by similar processes, upon similar under- 
standings, out of the precedents and practices of colonial laws and 
charters and the circumstances of the age and place, (p. 13.) 

"We may summarize our view of constitutional government by saying 
that its ultimate and essential objects are: . . . 3d. To put into 
the hands of every individual, without favor or discrimination, the 
means of enforcing the understandings of the law alike with regard 
to himself challenging every illegal act that touches him. (p. 24.) 

Only in the courts can the individual citizen set up his private right 
and interest against the government by an appeal to the fundamental 
understandings upon which the government rests. In no other gov- 
ernment but our own can he set them up even there against the govern- 
ment, (p. 143.) 

Throughout these lectures I have described constitutional govern- 
ment as that which is maintained upon the basis of an intimate under- 
standing between those who conduct government and those who obey 
it. (p. 183.) 

Constitutional government can be vital only when it is refreshed 
at every turn of affairs by a new and cordial and easily attained 
understanding between those who govern and those who are governed, 
(p. 222.) 

tion of open, just, and honorable relations between nations, by the firm estab- 
lishment of the understandings of international law as the actual rule of conduct 
among governments, and by the maintenance of justice and a scrupulous respect 
for all treaty obligations in the dealings of organized peoples with one another, 
the powers signatory to this covenant and agreement jointly and severally adopt 
this constitution of the league of nations." 

The only changes in the preamble as finally adopted are an alteration in the 
opening phrase; addition of the phrase "by the acceptance of obligations not to 
resort to war;" omission at the end of the words "jointly and severally," and 
substitution of "High contracting parties" for "powers signatory to this covenant," 
of "agree" for "adopt" and of "covenant" for "constitution." (66th Cong., 1st 
sess., Sen. Doc. No. 106, pp. 1164-1165.) 
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Evidently President Wilson liked the term ' ' understandings. ' ' In 
the index of this book it is made a special subject, followed by twenty- 
one page references. It is the essential element in his definition of 
constitutional government. We might almost call it the keynote of 
this whole book. 

It is interesting to notice that in Congressional Government, pub- 
lished in 1885, President Wilson showed no such fondness for the 
term. It does not appear in the index, and I find it only once in the 
text. On page 238 the practice of senatorial courtesy is referred to 
as "an understanding" which "grew up within the privacy of execu- 
tive sessions" where "there was the requisite privacy to shield from 
public condemnation the practice arising out of such an understand- 
ing." This association of the term with secrecy and underhanded- 
ness has disappeared in the President's conception of 1907. Evidently 
it was after 1885 that the general utility of the term appealed to him. 

While Congressional Government was being printed in America, 
The Law of the Constitution by A. V. Dicey was being printed in 
England. A few quotations from this widely known book will be 
pertinent. 

The truth is that both Bagehot and Professor Hearn deal and mean 
to deal mainly with political understandings or conventions 36 and 
not with rules of law. (p. 20.) 

The authors who insist upon and explain the conventional charac- 
ter of the understandings which make up a great part of the consti- 
tution, leave unexplained the one matter which needs explanation. 
They give no satisfactory answer to the inquiry how it happens that 
the understandings of politics are sometimes at least obeyed as rigor- 
ously as the commands of law. . . . Meanwhile it is certain that un- 
derstandings are not laws, and that no system of conventionalism will 
explain the whole nature of constitutional law, if indeed "constitu- 
tional law" be in strictness law at all. (p. 21.) 

The rules which make up constitutional law, as the term is used in 
England, include two sets of principles or maxims of a totally distinct 

S« The term "conventions," here used synonymously with "understandings," 
has become more familiar and has been adopted by such writers as Anson (Law 
and Custom of the Constitution, 1: 76), and Lowell (The Government of England, 
1 : 10-11 ) . It must, of course, be distinguished from the use of the term "conven- 
tion" in international law as practically synonymous with "treaty." The two 
usages are in a sense opposed. "Conventional international law" is written, as 
opposed to the unwritten "customary international law;" whereas "conventions 
of the constitution" are for the most part, but not necessarily, unwritten. 



THE UNDERSTANDINGS OF INTERNATIONAL LAW 575 

character. The one set of rules are in the strictest sense "laws" 
since they are rules which (whether written or unwritten, whether 
enacted by statute or derived from the mass of custom, tradition or 
judge-made maxims known as the Common Law) are enforced by the 
courts; these rules constitute "constitutional law" in the proper 
sense of that term, and may for the sake of distinction be called col- 
lectively ' ' the law of the constitution. ' ' The other set of rules consist 
of conventions, understandings, habits, or practices which, though 
they may regulate the conduct of the several members of the sovereign 
power, of the Ministry, or of other officials, are not in reality laws at 
all since they are not enforced by the courts. This portion of con- 
stitutional law may, for the sake of distinction, be termed the "con- 
ventions of the constitution," or constitutional morality, (p. 23.) 

Although it seems probable that President Wilson took the term 
understandings from Dicey, to whose work he refers in Constitutional 
Government (p. 147), it must be noticed that he has slightly varied 
its significance. Instead of contrasting "understandings," which are 
not sanctioned by the courts, with "laws," which are, he indicates 
that understandings may be, and in the United States are, enforced 
by the courts. Also he refers primarily to understandings between 
government and governed while Dicey writes of understandings be- 
tween various branches of government. With both writers, however, 
the essence of an understanding is its origin in agreement or assent 
and its flexibility. It is to be distinguished, on the one hand, from 
commands of superior authority and, on the other, from formal and 
inflexible rules and principles. 

Is the term "understandings" properly applicable to any portion 
of international law ? So far as the term emphasizes origin in agree- 
ment, it but asserts the accepted opinion as to the source of all inter- 
national law." 

The American Supreme Court has said: 

Undoubtedly, no single nation can change the law of the sea. That 
law is of universal obligation, and no statute of one or two nations 
can create obligations for the world. Like all the law of nations, 

37 Doubtless, principles of international law are based on consent of the wills 
as well as assent of the understandings of the parties. Thus, even though all 
states have agreed upon the theoretical excellence of a rule, the rule is not 
international law unless they have also signified expressly or tacitly a willingness 
to be bound by it. General acceptance of a treaty "in principle" does not make 
the treaty law, though it may make it an understanding. See, also, supra, note 28. 
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it rests upon the common consent of civilized communities. It is of 
force, not because it was prescribed by any superior power, but be- 
cause it has been generally accepted as a rule of conduct. 38 

So also the British High Court of Justice: 

It is quite true that whatever has received the common consent 
of civilized nations must have received the assent of our country, and 
that to which we have assented along with other nations in general 
may properly be called international law, and as such will be ac- 
knowledged and applied by our municipal tribunals when legitimate 
occasion arises for those tribunals to decide questions to which doc- 
trines of international law may be relevant. 39 

Text writers are in accord. Thus Vattel: 

These three divisions of the law of nations, the voluntary, the con- 
ventional, and the customary law, form together the positive law 
of nations, for they all proceed from the agreement of nations; the 
voluntary law from their presumed consent; the conventional law 
from their express consent; and the customary law from their tacit 
consent. And since there are no other modes of deducing a law from 
the agreement of nations, there are but these three divisions of the 
positive law of nations. 40 

W. E. Hall says : 

States are independent beings subject to no control, and owning no 
superior. ... If therefore states are to be subject to anything which 
can either strictly or analogically be called law, they must accept 
a body of rules by general consent as an arbitrary code irrespectively 
of its origin, or else they must be agreed as to the general principles 
by which they are to be governed. 41 

And Professor Brown, in the article referred to, commends our 
"Anglo-Saxon conceptions of a solid system of law that has grown 
up by custom and consent." 

as The Scotia, 14 Wall. 170 (1871). See also Bentzon v. Boyle, supra, note 33; 
The Paquette Habana, 175 U. S. 677 (1899). 

39 West Band Central Gold Mining Co. v. Bex, L. E. (1905), 2 K. B. 391. 
See, also, Begina v. Keyn, L. B. (1876), 2 Ex. D. 63. 

40 Vattel, The Law of Nations, Introauction, sec. 27. Vattel recognizes a 
fourth type of international law, "the necessary law of nations," founded on 
natural law or pure reason. Ibid., sec. 7. See, also, Grotius, De Jure Belli ao 
Pads, Prolegomena, sec. 40. 41 Hall, International Law, 7th ed., p. 4. 
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The emphasis by the term "understandings" upon the accepted 
view of the source of international law in agreement and assent seems 
important to the writer. Especially so with reference to that part 
of international law having to do with international organization. 
There is concern in certain quarters lest the League of Nations be- 
come a Holy Alliance, dictating international law for weaker nations. 
Such a transfiguration of international law seems to have been con- 
templated by certain German jurists during the war. Wrote Josef 
Kohler in 1915: 

An international law based on international treaties can no longer 
be. International law is ... a science which draws its guiding prin- 
ciples from the observation of life and its rational culture aims, forms 
them into conceptions and out of the conceptions constructs the par- 
ticulars of law. This is German science, for German science alone has 
been able to work in a systematic fashion. "We must test the means 
which may be suitable ; we must make the best choice and in this we 
must of course consult the expert. Science acts here as legislator. . . . 
Naturally international law needs its sanction just as every branch 
of law does, but we shall as I hope be so vastly fortified by our vic- 
torious war that we can undertake the protection of international law 
just as centuries ago the Lombard Dante invoked the German Em- 
peror as the protector of law and the shield of justice. 42 

An assertion that the League of Nations is to be based, not on arbi- 
trary authority, but on understandings among all parties concerned 
would seem appropriate in view of these fears and proposals. 

The implication of flexibility carried by the term understanding 
raises an issue upon which opinions are more likely to differ. We 
have noticed the apparent intention of the Covenant to maintain 
principles of justice and treaties "in the dealings of organized peoples 
with one another," as distinguished from the intention to "firmly 
establish the understandings of international law as the actual rule 
of conduct among governments. " Is it desirable that this distinction 
should be preserved? Would it not be better to draft the whole of 
international law and international organization as permanent im- 
mutable rules and principles? 

There has been much discussion as to whether the time has arrived 
for formal codification of even recognized principles of international 
law. Some think that, as with the common law and with the Roman 

*2 Kohler, Zeitsehrift fur Volkerrecht, 9 : 5, trans., Michigan Law Review, 15 : 
635-638. 
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law in the great days of Ulpian and Papinian, international law 
should continue to develop from precedent to precedent rather than 
by definition in treaty or code. Premature definiteness is likely to 
suggest means of violating the spirit within the letter. 43 

However that may be of established portions of international law, 
certainly those portions relating to international organization are not 
yet ready for codification. Many writers find flexible constitutions 
better than rigid constitutions, even in long-established states. 44 Cer- 

« See Baty, U. of Penna. Law Review, 63: 703 (June, 1915) ; Wright, "The 
Legal Nature of Treaties," this Joubnal, 10: 707 (Oct., 1916). 

«Bagehot, The English Constitution, N. Y., 1893, p. 98; Bryce, Studies in 
History and Jurisprudence, 1: 139, et seq.; Dicey, The Law of the Constitution, 
8th ed., pp. 122 et seq. American writers are inclined to resent the charge that 
their constitution is excessively "rigid." {Infra, note 45.) In the narrow sense 
the distinction between a rigid and a flexible constitution depends upon the ease of 
amendment, i.e., the difference between the process of constitutional amendment 
and the process of ordinary legislation. The distinction, however, may be given a 
broader application, not to the constitution as a written document, but to the 
constitution considered as the entire body of rules, principles and conventions 
governing the organization and activity of the government. In this sense a 
constitution becomes more rigid as the provisions of the written constitution 
become more detailed. The formal document may be very difficult to amend, yet 
the constitution, in the broader sense, may be exceedingly flexible, provided the 
formal document is confined to the barest outlines of organization, leaving details 
to be filled in by legislative, executive, administrative or judicial interpretation 
and practice. Thus, the flexibility of a constitution varies not only with the 
ease of amendment, but also with the generality of expression and the degree of 
discretion allowed the interpreting authorities. Where, as on the continent of 
Europe, constitutions are usually left to the interpretation of the political de- 
partments of government, they may change sporadically according to the whims 
of politics, though it must be noticed that administrative courts have tended to 
assume an increasingly judicial character and to extend their control of public law 
at the expense of purely political organs. Where, as in the United States, much 
of the constitution is interpreted by the ordinary courts, the constitution is likely 
to change slowly but continually. "I recognize," says Justice Holmes, "that 
judges do and must legislate. But they can do so only interstitially. They are 
confined from molar to molecular motions." (Southern Pacific v. Jensen, 244 
U. S. 205, 1917.) Where, as in England, a sharp distinction exists between the 
law and the conventions of the constitution, some portions, especially those dealing 
with the guarantees of individuals against the government, change slowly by 
judicial law-making and infrequent acts of parliament, while the conventions 
dealing especially with the relations of cabinet, Lords and Commons, change more 
rapidly with the play of party politics. (See Munro, The Government of the 
United States, New York, 1919, p. 59.) 
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tainly the world organization just a-borning would soon strangle in 
a rigid constitution. The drafters of the Covenant wisely saw that 
the organization of the League could only be prescribed in the barest 
outlines. The functions, procedure and powers of its organs and their 
relation to national governments must be free to develop by "under- 
standings," as has the English Constitution for the past thousand 
years. 45 

*s The successful creation of a "rigid" constitution for the United States in 1787 
may be thought to discredit this opinion. America, however, was much further 
advanced in organization in 1787 than is the world in 1920. Nor is it true that 
the constitution "was struck off at one time by the brain and purpose of man." 
In the main it simply formulated established British and colonial practices. 
Finally, we may question whether the constitution has in fact proved particularly 
"rigid" since 1787. Elucidation of its flexibility after the manner of Bagehot's 
analysis of the British constitution may be described as the thesis of President 
Wilson's discussions of American government. 

"Ours," he says in Congressional Government ( 1885 ) , "is, scarcely less than the 
British, a living and fecund system. It does not, indeed, find its rootage so 
widely in the hidden soil of unwritten law, its tap-root at least is the Constitu- 
tion; but the Constitution is now/ like Magna Carta and the Bill of Rights, only 
the sap center of a system of government vastly larger than the stock from which 
it has branched. . . . The Constitution itself is not a complete system, it takes 
none but the first steps in organization, . . . and the fact that it attempts 
nothing more is its chief strength. For it to go beyond elementary provisions 
would be to lose elasticity and adaptability. The growth of the nation and the 
consequent development of the governmental system would snap asunder a Con- 
stitution which could not adapt itself to the new conditions of an advancing 
society. . . . Our Constitution has proved lasting because of its simplicity. 
It is a corner-stone, not a complete building; or, rather, to return to the old 
figure, it is a root, not a perfect vine." (pp. 7-9.) 

The same thought is developed in Constitutional Government (1908). "Living 
political constitutions must be Darwinian in structure and in practice. Fortu- 
nately, the definitions and prescriptions of our constitutional law though con- 
ceived in the Newtonian spirit and upon the Newtonian principle, are sufficiently 
broad and elastic to allow for the play of life and circumstance. . . . The 
Government of the United States has had a vital and normal organic growth 
and has proved itself eminently adapted to express the changing temper and 
purposes of the American people from age to age." (p. 57.) 

Bryce remarks to the same effect: "The American Constitution has changed, 
is changing, and by the law of its existence must continue to change, in its 
substance and practical working even when its words remain the same." (Ameri- 
can Commonwealth, 1888, ed. 1891, p. 390.) 

Beard explains the method of constitutional evolution in the United States: 
"Only fifteen (now nineteen) new clauses, it is true, have been added by way of 
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In conclusion, the writer believes the phrase in question is impor- 
tant because it insists upon the applicability of the constitutional 
history of nations, especially of England, to the problem of interna- 
tional organization. The "acceptance" of political guarantees and 
the "prescription" of moral principles are recognized as of value. 
But these have been tried in the past and have proved insufficient. 
Consequently an organization to "maintain" justice and treaty obli- 
gations is required. But the great problem remains. How to ' ' estab- 
lish" an organization at the same time effective and controlled? How 
to reconcile liberty and independence for states with the enforcement 
of law and order? The answer is sought in "the firm establishment 
of the understandings of international law as the actual rule of con- 
duct among governments. ' ' The constitution of the League of Nations 
is to be built up of understandings in the twilight zone of law and 
morality, enjoying the regularity of obedience of one and the flexi- 
bility of the other, infinitely tenacious yet capable of indefinite 
adaptation. This conception of the way in which international organi- 
zation may develop should commend itself to students of the consti- 
tutional history of nations. 

amendment to the written document, but Congress has filled up the bare outline 
by elaborate statutes; party operations have altered fundamentally the spirit 
and working of much of the machinery; official practice has set up new standards 
from time to time; and the supreme court, by generous canons of interpretation, 
has expanded, in ways undreamed of by the Fathers, the letter of the law. In 
fact, the customs of our constitution form as large an element as they do in the 
English constitution. A correct appreciation of the evolutionary character of 
the federal system is, therefore, necessary for a true understanding of the genius 
of the American political institutions." (American Government and Politics, 
1910, p. 60.) Professor Munro in his recent book on the Government of the 
United States (1919) is especially emphatic on this point, (p. 57.) 



